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In 2007, Brima Wurie was arrested 

for allegedly selling drugs in a 

South Boston parking lot.  As he 

was being booked by law 

enforcement, his cellular phone 

rang.  The caller ID indicated the 

call was coming from his home. 

The police opened the flip cell 

phone, found the associated 

telephone number and identified the location of the defendant’s home. The police 

were able to obtain a warrant and found both drugs and a firearm in the home.   

However, they may have been unable to obtain this evidence if they had not 

opened Wurie’s phone.  

 

Because they had no warrant to open the cellular phone, Wurie’s attorney argued 

that it was a warrantless search in violation of the defendant’s Fourth 

Amendment rights. If this warrantless search was unconstitutional, the evidence 

collected from the cellular phone would not be admissible in court and could not 

be used against the defendant at trial.   

 

The state disagreed, however, and the question has now made its way to the 

United States Supreme Court, which is expected to rule shortly on what 

information police are allowed to obtain from a person’s phone during an arrest. 

The Massachusetts case, United States v. Wurie, is one of two that the highest 

court in the land will be considering related to warrantless phone searches; the 

other, Riley v. California arises from a cell phone search that took place in 

California.  



 
 

 

CAN POLICE SEARCH YOUR CELLULAR PHONE? 

 

The Fourth Amendment guarantees a right to privacy and protects against 

unreasonable searches and seizures. A cell phone contains a great deal of 

private information and thus the owner of the phone should have a reasonable 

expectation of privacy.  

 

For Brima Wurie, police did not treat his phone as if he had an expectation of 

privacy when they opened it without a warrant and subsequently searched his 

cellular phone log. Through this search, police were able to find sufficient 

evidence to convict him of drug and gun crimes that resulted in a sentence of 

more than 21 years in prison.   

 

A Massachusetts court, however, 

determined that police should not 

have been permitted to conduct the 

search of his phone without a 

warrant. As a result, the conviction 

was thrown out because the 

evidence was collected in violation of his constitutional rights.  

 

Prosecutors appealed the case, which made its way to the Supreme Court along 

with Riley v. California. Riley v. California arises from a 2009 incident in which 

police looked at the contents of David Leon Riley’s smartphone twice. Officers 

looked at the phone after arrest but prior to obtaining a warrant, and the court 

found that the evidence they obtained from the searches was admissible. This 



 
 

included photographic evidence of gang violence. Riley was sentenced to 15 

years, which was an extended sentence due to gang activity. In that case, the 

state appeals court upheld his sentence, creating a conflict of laws on whether 

police could conduct a warrantless search of a cell phone after arrest.  

 

The Obama administration has urged the United States Supreme Court to 

overturn the Massachusetts decision because someone who has been arrested 

has a reduced expectation of privacy. The administration, in other words, 

believes that the California court was correct and officers should be able to 

search someone’s smart phone with no warrant simply because that individual 

has been arrested.  

 

In the past before cellular phones existed, courts have broadly ruled that almost 

anything an arrested individual has on his person or in his immediate vicinity can 

be searched. The rule was that “from incident to arrest,” suspects could be 

searched as well as “the area into which he [the suspect] might reach.”  The 

purpose of allowing immediate searches of an arrested individual with no warrant 

was both to ensure the officer’s safety by identifying potentially hidden weapons 

and to prevent suspects from destroying evidence at the last minute. 

 

Because a suspect can “reach” his cell phone and it is on his person, a strict 

application of this rule would support the position taken by the Obama 

administration. It would mean that a person who was subject to arrest could have 

his cellular phone searched just like any other items in his possession.  

 

However, because a cellular phone has so much personal information, it is very 

different to search a phone versus searching a wallet or looking in someone’s 



 
 

pocket. A phone not only has a contact list, but it also has pictures, videos, text 

messages, and a history of visited websites.    

 

As Justice Anthony Kennedy indicated, “Someone arrested for a minor crime has 

their whole existence exposed on this little device.” Justice Antonin Scalia also 

indicated that it “seemed absurd that you should be able to search that person’s 

iPhone,” if someone is arrested for not wearing a seatbelt.  

 

 

These statements suggest that the court may be reluctant to give police broad 

authority to search someone’s smart phone simply because that individual is 

arrested. However, the Supreme Court has not yet ruled on this issue. A decision 

on the case is expected this summer and the outcome of the case will have a 

profound impact on the privacy rights of individuals who face arrest for any type 

of criminal acts. The decision made by the Supreme Court will apply not just in 

Massachusetts, but throughout the entire United States.  

 



 
 

Technology has raised many questions about privacy and about how the Fourth 

Amendment applies to digital information.  Online privacy rights are an issue not 

only in computer crimes but also in drug crimes and for almost any other type of 

criminal act. You should be careful about the information you keep on your phone, 

on your computer and on social media sites and never assume that anything is 

private.  

 

If you are arrested and police 

search your phone, computer, 

online information or other digital 

files, it is important to have an 

experienced attorney assess the 

officer’s actions to determine if 

police acted properly or improperly.  

If your Fourth Amendment rights were violated in any way, the evidence cannot 

be used to secure a conviction against you.  
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